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TIJOFLAT, Chief Judge.

l.

The defendant in this in rem proceeding is a parcel of real
property located on Hall Street in Mntgonery, Al abana. It is
about 500 feet fromthe outdoor basketball courts of Houston Hills
Juni or Hi gh School and one fifth of a mle fromthe front door of
the school itself. The entire property, which is valued at
approxi mately $65,000, is owned by Ceorge Jenkins. There is one
building on the property. In 1991, Jenkins ran a grocery store
fromone portion of the building and rented out the other portion.

I n August 1991, an agent of the |ocal district attorney's drug
task force received a tel ephone call froma confidential informnt
who notified himthat drugs were being sold at the grocery store.

The task force then conducted two "controlled buys" using the



informant. After each controlled buy, the informant produced a
cl ear one-inch square bag, which contained a white, powder-1like
substance, and stated that the individual who had sold hi mthe bag
had pulled it from his pants pocket. Each time, the agents
field-tested the substance, identified it as one half of a gram of
cocai ne, and destroyed it.

On the strength of the information acquired during the two
controll ed buys, agents secured a warrant that authorized a search
of the grocery store and any vehicle on the prem ses. The search
was conducted on August 30. When they entered the store, the
agents found George Jenkins standing behind a counter and cash
regi ster. In his front right pants pocket, the agents found
forty-five dollars and seven plastic one-inch square bags
contai ning a white, powder-1|ike substance. They also found $800 in
his wal l et, as well as $108 and sone .38 caliber bullets on a shelf
behind the counter. |In a Chevrolet Blazer owned by Jenkins and
parked on the premses, the agents found three hand-rolled
cigarettes and a .38 caliber pistol. Subsequent |aboratory tests
indicated that the bags taken from Jenkins's pocket contained a
total of three granms of cocaine and that the cigarettes contained
six tenths of a gram of marijuana.

I n Septenber 1992, Jenkins pled guilty in state court to the
unl awf ul possessi on of cocaine, a felony under Al abama | aw, which
carries a maxi mum sentence of ten years in prison and a maxi mum
fine of $5000. A charge of unlawful possession of marijuana was
dropped as part of the plea agreenent.

In October 1991, the United States filed this civil action in



remfor forfeiture of the entire parcel of real property, pursuant
to section 511(a)(7) of the Controlled Substances Act, Pub.L. No.
91-513, Title Il, 84 Stat. 1236, 1276 (1970), 21 U.S.C. 881(a)(7)
(1994), which authorizes the forfeiture of real property "which is
used, or intended to be used, in any manner or part, to commt, or
to facilitate the commssion of a violation of [the Controlled
Subst ances Act | puni shabl e by nor e t han one year's
imprisonnent...."* In December 1991, Jenkins filed an answer in
the forfeiture proceeding, as claimant to the property. After a
bench trial, the district court ordered the property forfeited to
t he governnent. See United States v. One Parcel of Property
Located at 427 & 429 Hall St., 842 F.Supp. 1421 (MD. Al a.1994).
The court subsequently denied Jenkins's notion for a new trial
See United States v. One Parcel of Property Located at 427 & 429
Hal | St., 853 F.Supp. 1389 (M D. Al a. 1994).

Jenki ns appeal s, contending that: (1) the underlying offense
was not "punishable by nore than one year's inprisonnent," as
required by statute, and (2) the forfeiture constitutes an
"excessive fine" in violation of the Ei ghth Anendnent.?

.

General ly speaking, civil forfeiture is the forfeiture of

The statute refers to a "violation of this title" and the
code to a "violation of this subchapter,” both of which are
references to title Il of the Conprehensive Drug Abuse Prevention
and Control Act of 1970, Pub.L. No. 91-513, 84 Stat. 1236. Title
Il of that Act is the Controll ed Substances Act. See Controlled
Subst ances Act 8 100, 84 Stat. at 1444, 21 U S.C. §8 801 note
(1994).

’See U.S. Const. anend. VIII ("Excessive bail shall not be
requi red, nor excessive fines inposed, nor cruel and unusual
puni shments inflicted.").



real or personal property to the state after that property is shown
to be linked to a violation of the state's laws. As such, it has
a long and varied history. The specific provision before the court
today retains sone of the characteristics of its antecedents—and
those simlarities will dispose of Jenkins's first argument. In
one significant way, however, the provision departs radically from
its precedents. The nature of this departure | eads us to di sagree
wWith our sister circuit courts about the appropriate analysis of
civil forfeiture under the Excessive Fines C ause, and it guides
our disposition of Jenkins's second claim
A

Sone trace the roots of civil forfeiture to the AOd Testanent.
See Exodus 21:28 (King Janes) ("If an ox gore a nman or a wonan,
that they die: then the ox shall be surely stoned, and his flesh
shall not be eaten; but the owner of the ox shall be quit.")?®
Bl ackstone, for exanple, noted the scriptural origin of one
particul ar species of common | aw forfeiture—+he deodand, according
to which chattel was forfeit if it caused the death of a subject.
See 1 WIliam Bl ackstone, Conmentaries *301.* In addition to the
deodand, however, English common | aw recogni zed several other forns

of forfeiture. See, e.g., 2 WIlIliamBl ackstone, Cormentaries *267-

*When used as an adjective, "quit" nmeans "rel eased from
obligation, charge, or penalty.” Whbster's Third New
International Dictionary 1867 (1993). Thus, the ox responsible
for the goring was forfeit, and its owner subject to no (other)
penal ty.

‘See also 1 Bouvier's Law Dictionary 844 (8th ed. 1914)
(deodand was personal chattel "forfeited to the king to be
distributed in alnms by the high al noner "for the appeasing,' says
Coke, "of God's wath.' "). The word cones fromthe Latin deo
dandum "a thing that nust be offered to God." Id.



287 (eight ways in which real property could be forfeit, including
crinme of the owner and bankruptcy). At the tinme our Bill of Rights
was ratified, the English comon |aw recognized three Kkinds of
forfeiture: deodand, forfeiture upon conviction for a felony or
treason, and "statutory forfeiture,” pursuant to which an object
woul d be forfeited if it were used in violation of the custons and
revenue | aws, which included, for exanple, the Navigation Acts of
1660. Cal ero-Tol edo v. Pearson Yacht Leasing Co., 416 U S. 663,
680-83, 94 S.Ct. 2080, 2090-91, 40 L.Ed.2d 452 (1974); Austin v.
United States, --- US ----, ----, 113 S C. 2801, 2897, 125
L. Ed. 2d 488 (1993).

O these three, only statutory forfeiture becanme part of the
Anerican legal tradition. Austin, --- US at ----, 113 S.C. at
2807. Indeed, during the colonial period, while adoption and use
of forfeiture varied from colony to colony, every colony enacted
sone form of statutory forfeiture. Matthew Q G ffuni, Gvil
Forfeiture and the Excessive Fines C ause Followng Austin v.
United States, 31 CGimL.Bull. 502, 506 (1995). So, eventually,
did the new federal government. In 1789, the First Congress
aut horized forfeiture of ships (and their cargoes) that were
involved in custons offenses. Act of July 31, 1789, § 12, 1 Stat.
39; see also Act of Aug. 4, 1790, 88 13, 22, 27, 28, 1 Stat. 157,
161, 163; Austin, --- US at ----, 113 S Q. at 2707. In the
years since, Congress has authorized forfeiture to aid enforcenent
of many statutory schenes, including the navigation |aws, food and
drug | aws, copyright laws, and antitrust | aws.

In 1970, Congress enacted the Controlled Substances Act as



part of the Conprehensive Drug Abuse Prevention and Control Act and
init authorized civil forfeiture. See Controlled Substances Act
§ 511, 84 Stat. at 1276, 21 U.S.C. 8§ 881. |In 1984, Congress added
t he provision under which the Governnment proceeded in this case.
See Conprehensive Forfeiture Act of 1984, Pub.L. No. 98-473, Title
1, Chap. Il1l, 8 306, 98 Stat. 2040, 2050 (amending Controlled
Substances Act 8§ 511(a), 21 U S C § 881(a)). As noted, that
section authorizes the forfeiture of real property used, or
intended to be used, to conmt, or to facilitate the conm ssion of,
a violation of the Controlled Substances Act punishable by nore
t han one year of inprisonnent.

Forfeiture pursuant to 21 U S.C. § 881(a)(7) retains many
characteristics of its ancestors. Notably, "[a] civil forfeiture
action is not an action in personam agai nst the claimnt of the
property; rather, it is an action in rem against the property
itself." United States v. Four Parcels of Real Property, 941 F.2d
1428, 1435 (11th Cr.1991) (en banc). The property, and not its
owner, is "guilty.” This is traditional in remforfeiture. Anmong
its inplications: the acquittal, or even non-prosecution, of the
owner on crimnal charges is irrelevant as to the forfeitability of
the property. See The Palnyra, 25 U S. (12 Weat.) 1, 15, 6 L. Ed.
531 (1827) ("[T]he proceeding in rem stands independent of, and
whol Iy unaffected by any crimnal proceeding in person."); The
Brig Mal ek Adhel, 43 U S. (2 How. ) 210, 233, 11 L.Ed. 239 (1844)
("The vessel which commts the aggression is treated as the
of fender, as the guilty instrunment or thing to which the forfeiture

attaches, w thout any reference whatsoever to the character or



conduct of the owner."). A related inplication: the governnent
bears a | ower burden of proof. To justify a forfeiture under
section 881(a)(7), the governnent nmust nerely establish that it had
"probabl e cause"” to believe that a crine punishable by a year or
nore has occurred. United States v. Four Parcels of Real Property,
941 F.2d at 1438.

At this juncture, Jenkins's first argunent can be di sposed of
briefly. The Governnent proceeded in rem against property |inked
to a violation of the Controlled Substances Act. Jenkins clains
that forfeiture is inproper because the "underlying offense"” in
guestion is possession of three grans of cocaine (i.e., the cocaine
found on his person on August 30), which is a m sdeneanor
puni shable by "a term of inprisonnent of not nore than 1 year."
Control | ed Substances Act 8§ 404(a), 84 Stat. at 1264, 21 U.S.C. 8§
844(a) (1994). To be sure, the forfeiture provision requires that
the underlying drug offense be one punishable by nore than one
year's inprisonment. But Jenkins has msidentified the underlying
of fense. The governnent prem sed the forfeiture on possessionith
the intent to distribute, aggravated in this instance by the
property's proximty to a junior high school. The m ni num
i mpri sonment for this felony is fifteen nonths in prison. ° That
Jenkins was only convicted of sinple possession, and that the
governnment m ght not have been able to satisfy the high burden of

criminal prosecution with respect to intent to distribute,® are

°See infra part 11.B.

®Jenkins argues that the field testing (rather than
| aboratory testing) and subsequent destruction of the cocaine
pur chased during the controll ed buys nmean the governnment has no



simply irrelevant. 1In this respect, the theory of civil forfeiture
has changed very little.
B.

Civil forfeiture under the Controll ed Substances Act, however,
diverges fromits roots in a very fundanental way. Specifically,
Congress has provided an "i nnocent owner" defense: "[N o property
shall be forfeited under this paragraph, to the extent of an
interest of an owner, by reason of any act or om ssion established
by that owner to have been commtted or omtted wthout the
know edge or consent of that owner.” 21 U S.C. 8§ 881(a)(7). There
was no innocent-owner defense at common |aw, although there was
sonme discretion to mtigate based on the noral innocence of the
party incurring the penalty. See Cal ero-Tol edo, 416 U.S. at 683 n.
27, 94 S.C. at 2091 n. 27. The innocent-owner defense included in
section 881(a)(7) strongly suggests that Congress intended to
puni sh persons intentionally involved in drug trafficking. See
Austin, --- US at ---- - ----, 113 S.C. at 2810-11 ("These
exenptions serve to focus the provisions on the culpability of the
owner in a way that makes them |ook nore |ike punishnent, not
less. ™). The legislative history of the section confirns the
punitive nature of the provisions. Id. at ---- - ----, 113 S . C
at 2811, citing S.Rep. No. 98-225, 98th Cong., 2d Sess. 191 (1983).

This brings us to Jenkins's second argunent, that the forfeiture of

evi dence adm ssible in a crimnal trial pertaining to intent to
distribute. W nmake no comment on the nerits of this argunent.
We sinply note that the dispositive question is whether the
government had "probabl e cause" to believe the crinme occurred,
not whether it could prove Jenkins's guilt beyond a reasonabl e
doubt in a crimnal trial



his real property constitutes an "excessive fine" in violation of
t he Ei ghth Amendnent.

It has been established that the Excessive Fines C ause of
t he Ei ghth Anendnent applies toinremcivil forfeiture proceedi ngs
under 21 U.S.C. §8 881(a)(7). See Austin, --- US at ----, 113
S.C. at 2812. The Austin Court declined, however, to articulate
a test for determ ning whether a particular forfeiture violates the
Excessive Fines Clause. See id. ("Prudence dictates that we all ow
the | ower courts to consider that questionin the first instance.")
In his concurring opinion, Justice Scalia contended that the
appropriate test is an "instrunmentality" test that focuses on "the
rel ati onship of the property to the offense"” or, in other words, a
test that asks, "Was [this rel ati onship] close enough to render the
property, under traditional standards, "guilty' and hence
forfeitabl e?" ld. at ----, 113 S. . at 2815 (Scalia, J.,
concurring in part and concurring in the judgnent). The majority
sinmply responded that it would "not rule out the possibility that
t he connecti on between the property and the of fense may be rel evant

in determ ning whether [a] forfeiture ... [isS] excessive." 1d.
at ---- n. 15, 113 S . at 2812 n. 15.

The tests laid out by |lower courts since Austin generally
fall into two categories. Sonme have followed Justice Scalia's
suggestion and applied an instrunmentality test, focusing on the use
of the property in the commssion of the illegal act, asserting
that this test is the only way to preserve the "qguilty property
fiction" of traditional in rem forfeiture. See, e.g., United

States v. Chandler, 36 F.3d 358 (4th G r.1994), cert. denied, ---



us. ----, 115 S C&. 1792, 131 L.Ed.2d 721 (1995). A few have
applied a proportionality test, the core of which is a conparison
of the severity of the forfeiture with the seriousness of the
crine. See, e.g., United States v. One Parcel of Real Property
Located at 461 Shelby County Rd. 361, 857 F.Supp. 935
(N.D. Ala.1994). Many, including the district court in this case,
have conbined the two approaches in sone fashion. See, e.g.,
United States v. Premi ses Known as Rural Route No. 1 Box 224, 14
F.3d 864 (3d GCir.1994); United States v. Real Property Located in
El Dorado County at 6380 Little Canyon Road, 59 F.3d 974 (9th
Cir.1995). See generally Sarah N. Welling & Medrith Lee Hager,
Defining Excessiveness: Applying the E ghth Arendnent to G vil
Forfeiture After Austin v. United States, 83 Ky.L.J. 835 (1994-
1995).

Courts and cormmentators rejecting a proportionality test have
relied heavily on what they perceive to be a retreat from
proportionality review in Cruel and Unusual Punishnents C ause
jurisprudence.’ See, e.g., United States v. Chandler, 36 F.3d at
365. Reliance on the Cruel and Unusual Punishnments C ause cases
for an interpretation of the Excessive Fines Cause is, however,

i nappropriate.® The clauses are distinct. Al exander v. United

‘Proportionality review under the Cruel and Unusual
Puni shments Cl ause was laid out by a five-justice mgjority of the
Suprene Court in Solemv. Helm 463 U S. 277, 103 S.C. 3001, 77
L. Ed. 2d 637 (1983). Many contend that eight years later, in
Harmelin v. Mchigan, 501 U S. 957, 111 S.C. 2680, 115 L.Ed.2d
836 (1991), the Court "retreated" fromits earlier holding. W
make no coment, of course, on the dispute; the Cruel and
Unusual Puni shnents C ause is not before us.

8 The Excessive Fines Clause has received little attention
fromthe Suprenme Court. The first decision interpreting the



States, --- US ----, ----, 113 S.Ct. 2766, 2775, 125 L. Ed. 2d 441
(1993). We conclude that the appropriate inquiry with respect to
t he Excessive Fines Clause is, andis only, a proportionality test.
W rely on: (1) the reasoning used by the Austin Court in its
conclusion that the clause applies; (2) the plain neaning of the
clause; and (3) the history of the clause.

First, the Austin Court reasoned that the Excessive Fines
Clause applies because forfeiture wunder section 881(a)(7)
"constitutes "paynent to a sovereign as punishnent for sone
offense.” " --- U S at ----, 113 S.C. at 2812,quoting Browni ng-
Ferris Indus. v. Kelco D sposal Inc., 492 U S. 257, 265, 109 S.
2909, 2915, 106 L.Ed.2d 219 (1989). Specifically, forfeiture is
tied to "the conm ssion of drug offenses.” 1d. at ----, 113 S.C
at 2811. And the inclusion of an innocent-owner defense reveals
Congress's intent "to punish only those [i.e., those owners |
involved in drug trafficking." | d. In other words, section
881(a)(7) is designed to, and does, punish individuals involved in
drug trafficking. It is primarily for this reason that the
instrunmentality test is inappropriate. Wen the Ei ghth Arendnent’ s
Excessive Fines C ause, which constrains the power of the sovereign
to punish, comes in to play, it necessarily protects the person

puni shed, i.e. the owner.®

provi sion was handed down in 1989. See Browning-Ferris Indus. v.
Kel co Disposal Inc., 492 U S. 257, 109 S.C. 2909, 106 L.Ed.2d
219 (1989). The Framers, too, paid nuch less attention to it
than they did to other clauses.

°The instrumentality test adopted in part by the district
court is required by the statute itself, but not by the Eighth
Amendnent. Section 881(a)(7) authorizes forfeiture of real
property "which is used, or intended to be used, in any manner or



Second, the Excessive Fines Clause onits face prohibits fines
which are "excessive"—+.e. fines that are (in anmobunt) just too
much. And because the clause protects the individual punished
this turn of phrase necessarily inplies a conparison of the anount
of the fine with the acts of the individual. This is sinply a
| ogi cal reading of the provision in question: excessive fines are
not to be inposed. See Harnelin v. Mchigan, 501 U S. 957, 967,
111 S.Ct. 2680, 2687, 115 L.Ed.2d 836 (1991) (Scalia, J. and
Rehnquist, C. J.) (rejecting a proportionality review under the
Cruel and Unusual Puni shnents clause in part because "the drafters
of the [English] Declaration of Rights did not explicitly prohibit
"di sproportionate’ or "excessive' punishnments"); see also id. at
1009, 111 S . C. at 2709 (Wite, Blackmun, and Stevens, JJ.,
di ssenting) ("The |anguage of the Amendnent does not refer to
proportionality in so many words, but it does forbid "excessive
fines, a restraint that suggests that a determnation of
excessi veness shoul d be based at | east in part on whether the fine
i nposed is disproportionate to the crine commtted.").

Finally, the historical antecedents of our Excessive Fines

part" to facilitate a violation of the Controll ed Substances Act.
21 U.S.C. 8§ 881(a)(7). The governnent nust present evidence
furni shing a reasonable ground for belief that a substanti al
connection exists between the property to be forfeited and the
illegal activity. See United States v. $121,100.00 in U.S.
Currency, 999 F.2d 1503, 1505 (11th GCir.1993) (8§ 881(a)(6));
United States v. Approxinmately 50 Acres of Real Property Located
at 42450 Hi ghway 441 N. Fort Drum 920 F.2d 900, 902 (11th
Cr.1991) (8 881(a)(6)). See also United States v. Parcel of
Land and Residence at 28 Enery St., 914 F.2d 1, 3-4 (1st
Cir.1990) (8 881(a)(7); United States v. One Parcel of Rea
Estate Located at 7715 Betsy Bruce Lane, 906 F.2d 110, 112-13
(4th Cir.1990) (8 881(a)(7)); United States v. Prenises Known as
3639-2nd St., N E, 869 F.2d 1093, 1096-97 (8th Cr.1989) (8
881(a)(7)).



Cl ause thensel ves required proportionality review. Mgna Charta,
for instance, contai ned several provisions regul ating the anount of
anercenents, fines which were inposed at the discretion of the
court for illegal conduct.* See Magna Charta § 20 ("A freenman
shal |l not be anerced for a small fault but after the manner of the
fault; and for a great crine according to the heinousness of
it....") (enphasis added); Harnmelin, 501 U.S. at 968-69, 111 S. Ct

at 2687-88 (Scalia, J., and Rehnquist, C J.); Massey, supra note
10, at 1251. By the tine of the G orious Revolution, it was clear
t hat Magna Charta afforded no protection fromextravagant "fines,"
which were typically crimnal penalties,'™ but which were also
| evied ruthlessly on enemes of Janes Il and Charles Il. Massey,
supra, at 1253, 1263. Accordingly, those who drafted the 1689
English Declaration of Rights (and its statutory counterpart, the
Bill of Rights), included an excessive-fines clause: "excessive
Bail e ought not to be required nor excessive Fines inposed nor
cruell and wunusuall Punishments inflicted." 1 Wn & Mary, 2d

Sess., ch. 2, 3 Stat. at Large 440, 441 (1689), cited in Solemv.

Arercements were an "al | - purpose nonetary sanction used to
penalize both crimnal and civil wongdoing." Even before Magna
Charta, a wit de noderata msericordia would lie if the penalty
"was disproportionately large in relation to the offense.”

Cal vin R Massey, The Excessive Fines C ause and Punitive
Damages: Sone Lessons From History, 40 Vand.L.Rev. 1233, 1259
(1987) .

!ne justification for the Magna Charta's failure to
address the proportionality of fines may have been the "well
est abl i shed common-law tradition invalidating excessive fines."
Massey, supra, at 1254 n. 124. What we today call a "fine," of
course, is not the same as what a seventeenth century Englishman
called a "fine" or what he called an "anercenment."” Each,
however, involved paynent to a sovereign and each was |linked to
t he conm ssion of a w ong.



Helm 463 U S 277, 285, 103 S. . 3001, 3007, 77 L.Ed.2d 637
(1983); see also 4 Blackstone *378-379.% The provision
"explicitly addressed the issue of fines, while it inmplicitly
reaffirmed ancient rights with respect to anercenents.” Massey,
supra, at 1255. Wl liam of Orange's acceptance of the English
throne in 1689 was directly linked to his acceptance of the
Decl aration of Rights. 1d. at 1249-50. And in an often recounted
case, three nonths after the Bill of R ghts was adopted the House
of Lords reviewed the inposition of athirty thousand pound fine on
the Earl of Devon for an "assault and battery upon Colonel
Cul pepper."” See Wens v. United States, 217 U S. 349, 376, 30
S.Ct. 544, 552, 54 L.Ed. 793 (1910); Solem 463 U. S. at 285, 103
S.C. at 3007 (1983). The House of Lords declared the fine
"excessive and exorbitant, against Magna Charta, the common ri ght
of the subject, and the | aw of the land.” Earl of Devon's Case, 11
State Trials 1354, 1372 (1689).
In sum the principle that "fines" are not to be "excessive"
(i.e. "out of proportion") was well rooted in English | aw when our
country cane of age. And of course, the Ei ghth Amendnent "was
based directly on Art. I, 8 9, of the Virginia Declaration of
Rights (1776), authored by George Mason. He, in turn, hadadopted
verbati mthe | anguage of the English Bill of R ghts." Solem 463
US at 286 n. 10, 103 S.C. at 3007 n. 10 (both enphases added).
These observations | ead to the conclusion that application of

the Excessive Fines Clause to civil forfeiture under 21 U S.C §

2See Massey, supra, at 1264 ("It was this unwel come flexing
of royal authority that undoubtedly was the inmediate political
target of the Declaration of Rights.").



881(a)(7) requires a review of the proportionality of the fine
i mposed. ™ That is, a court nust ask: G ven the offense for which
the owner is being punished, is the fine (inposed by civil
forfeiture) excessive? While the core of proportionality reviewis
a conparison of the severity of the fine with the seriousness of
t he underlying offense, it would be futile to attenpt a definitive
checklist of relevant factors. The relevant factors wll
necessarily vary fromcase to case. See United States v. Mnroe,
866 F.2d 1357, 1366 (1lth Cir.1989) (" "The [E]ighth [A] mendnent
prohibits only those forfeitures that, in light of all relevant
circunstances, are grossly disproportionate to the offense
commtted.” ") (quoting United States v. Busher, 817 F.2d 14009,
1415 (9th Cir.1987)).

W turn to the present case. On the one hand, the real
property in question is worth approxi mately $65, 000. Mor eover
Jenki ns has never been convicted of a violation of the Controlled
Substances Act, and it is undisputed that the | egiti mate busi nesses
that he ran off the property (i.e. his own store and renting out
the other portion of the building) were his primary source of
livelihood. On the other hand, Jenkins's property was forfeited on
the strength of possession with the intent to distribute three
granms of cocaine within five hundred feet of a junior high school.
In 1991, under the United States Sentencing Conm ssi on Gui del i nes,

this was a Level 14 offense, punishable by fifteen to twenty-one

®See also United States v. One Single Famly Residence
Located at 18755 N. Bay Rd., 13 F.3d 1493, 1498 (1994) (finding
inremforfeiture pursuant to 18 U . S.C. § 1955 to be the
"inposition of a disproportionate penalty” in violation of the
Excessi ve Fines C ause).



nmonths in prison. See United States Sentencing Conm ssion,
GQui delines Manual at 88 2D1.1, 2D1.2, 5A (1990). A Level 14
of fense also results in a mandatory fine ranging from $4000 to
$40, 000. See id. at 8§ b5E1.2. Furthernore, putting aside the
sentenci ng guidelines, the totality of the circunstances
underscores the seriousness of the offense. Jenkins was found with
marijuana, |arge anounts of cash, bullets, and a .38 caliber gun,
and he was quite close to a junior high school. G ven a possible
sentence of twenty-one nonths in prison and a $40,000 fine, and
given the additional factors at work in this case, we concl ude that
forfeiture of a $65,000 piece of property does not violate the
Excessive Fines C ause.
[l

The district court applied a two-step test to neasure the
excessi veness of the fine, a test which enphasized instrunentality
anal ysis, but which included proportionality review VWile we
affirmthe judgnent of the district court (ordering the property
forfeited to the governnent), we do so solely on the strength of
proportionality review, which is all that the Excessive Fines
Cl ause requires. The judgnment of the district court is

AFFI RVED.



